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Purica KRSTIC

Institute for Balkan Studies
Beograd

TRACES OF BYZANTINE LAW INFLUENCE IN CUSTOMARY
LAW OF SOME AREAS IN YUGOSLAVIA*

Since their final settling in the Balkan Peninsula, the South
Slavs — up to disappearance of the Byzamtine Empire, have been
under definite influence of Byzant in many areas. This is also
visible in ithe field of law, as well as, particularly, in the unwritt-
en, namely customary law. Out of the institutes apt for study in
the above mentioned respect, it is possible to single out the right
of pre-emption, since this issue has been treated in relevant Yu-
goslav legal, histonical, and ethnological literatures, including some
recent works, such as that of Nikola Pavkovi¢, Petar Stojanovié
and Misi¢.

Two main opinions are, in general, characteristic for Yugoslav
literature in this respect — one according to which the right to
pre-emption has its origin, first of all, in the Byzantine law (Sto-
jan Nowvakowi¢) and the other ascribing to it significant autoch-
tonous elements (Miki¢). Thus, S- Novakovié¢ comsiders that the
custom of the night to pre-emption originated at first within the
Byzantine law and that later on it was transferred in the practice
of our people, wherever it was under direct Byzantine rule. Toge-
ther with other Byzantine law and legal institutions #t entered
the written law as well in Serbian medieval state. In course of
time that legal institution has spread from both sides in the
practice of people becoming in such a way an unwmitten custom.!

* Report submitted at the IV International Congress of South-Eeast
European Studies, Ankara, August 13—18, 1979.

1 Tlerap Crojanosuh, Crpanu ytuyaju y ypHoropcxom npasey, Apyuteo
3a Hayxy u ymjerroct L pue I'ope, Turorpan 1975, p. 115.
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However, most of ocontem; authors are of a different
anmom' ion. After making recent ental research on the issue
of the right to -emption professor Nikola Pavkovié comes to
the oonclusion zﬁ; the right of pre-emption oniginated at a de-
finite level of economic and social developments of a number of
agrarian societies, so that it can not be considered as a specific
institution of that or other people. It is certain that the Byzantine
influence could be traced more in relation to vanious forms and
procedures of application of the night of pre-emption in our coun-
tries, while its essence can be in the same degree both Byzantine,
or Serbian or, for that matter, of any other people, i.e. general?

The other Yugoslav author, Petar Stojanovic is also of almost
the same opinion, while pointing out that the night to pre-emtion
apprears with other peoples too, not only with South Slavs, in-
chuding the peoples which were mot at all under the Byzantine
rule or influence. Because of that Novakovi¢’s view on the matter
is surpassed, since the institution of pre-emption originates at the
definite degree of social and legal development; it is connected
with the destruction of tribal societies and structures and repres-
ents a reaction against disappearance of these structures. Byzan-
tine legislatiion concerning the right of pre-emption could have
been accepted, as a legal model, in Serbian countries of the time,
since it corresponded to domestic needs, and thus influenced the
building up and defining of an already existing unwritten custom
of pre-emption.}

Otherwise, the influence of Byzantine law is visible in the
first Montemegnin wrfitten laws, as well as in some instances of
unwritten law in that part of Yugoslav countnies. Distant and
rather roughly expressed reflection of the Byzantine Cesaro-Papism,
which is characteriistic for the Dusan’s Code is thus present in
the finst Montenegrtin codifications in the nineteenth cemtury. The
role and significance of the clergy in the old Serbian state, as
well as later on in the Montenegrin one, have been great, so that
the Church lawyers, transcribers and tramslators of Byzantine
legal<church collections introduced, through their texts into Serbia
the institutions of Roman, and thus of Byzantine law. The influen-
ce of the Serbian-Byzamtine system on the first Montenegrin writ-
ten laws related not only to the form, but also to the substance,
as well as the spirnit of laws. The laws were embodied into the
religious form, while in the theocratic form of government the
c?nggy was the omly literate people who, naturally, exerted their

luence.

2 Hukona ITaBkoBuh, IIpaso npeue osuHe y obudajrom npasy Cpba
u Xpeara, ctyouja u3 npasHe erHoaouje, rpan 1972, p. 40.

3 I1. CrojanoBuh, op. cit., footnote 11.

4 II. CrojanoBuh, op. cit,, p. 117.
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However, many issues related to the omigin, system, and
methodology of elaboration of the Peter and Damilo’s laws in
Montenegrno are not explained in the legal and historical science,
which is also true for the deflinite traces of influence of Byzamtine
law on these forms of legal life in that part of Yugoslav countries.

In the field of criminal law too the ce of Byzantine law
is visible. Thus the penalty of cutting the nose in Dusan’s Code
as far as the adultery of woman was concerned, could not be
found either in Roman, or in the German or old Slavic laws. Its
onigins are in the Orient, together with other similar penalties of
severe C . :

The influence of the old Serbian and Byzantine laws is also
visible in the field of the so-called agrarian provisions, which in
faot esent unwritten legal customs raised to the level of the
law.’%s refers most of all to the already mentioned right of
pre-emption, and relevant provisions of the Peter and Danilo’s
laws are similar to the systern and conception used for that insti-
tution in the Iustinian’s Code (article 18), although the text in
Montenegnin laws is expressed more in the people’s language.

Authors such as Sufflay® also point out at the fact that
people’s customary (i.e. unwmitten) law dis full of relics of the
medieval Byzantine-Serbian law. Traces of Byzantine law in
that body of unwritten law is, for instance, existent in the littoral
%es, where that law (customary law) was the basic source for

lating property law relationships. Also, many legal institutions
were not received and adopted in their pure form, but they were
deformed, since this ocorresponded to the real needs of specific
domestic conditions. An important role in this respect was played
by the wellknown large family community, i.e. zadruga, which
was the storehouse of the unwritten law {P. Stojanovic).

On the ground of the existing literature in our country, ome
is able to state that both the wriitten and the unwriitten, i.e. cusvo-
mary law, in some areas of Yugoslavia, such as for instance
Montenegro, were under influence of foreign law systems. But, in
spite of that, the result in internal legislating and in the body of
unwritten law in practice was a synthesis of the domestic and
autochtonous unwritten law, as well as of the institutes of Roman-
Byzantine and modern European law, including the sheriat. It is
therefore rmather difficult to draw precize conclusions as to the
exact instances of traces of the Byzantine law influence in the
unwritten law of some areas tm Yugoslavia. This short comtribu-
tion is therefore but a modest attempt at summarizing some of
the existing facts based on recent literature on the subject.

3 II. CrojanoBuh, op. cit., art. 15 of the Peter’s Code and article 42 of
the Danilo’s e, g) 121,
¢ M. Sufflay, Srbi i Arbanasi, Beograd 1925, p. 62.
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TPATOBH YTHIIAJA BU3AHTHJCKOT ITPABA Y OBHYAJTHOM
ITPABY HEKHX OBJIACTH JYTOCJIABHJE

Pe3ume

Jysxuu CrioBeHM jOII O CBOr KOHAYHOr MOCE/belha Ha BalKaHCKO Moy
OCTPBO Na CBe JO HlYe3aBalba BH3aHTHjCKOr LIapCTBa HAJIa3W/IH CYy Ce IOox
CTanHHM H ofpebennM yTHiajeM Busanra. OBaj ¢deHoMeH BHBMB je M y OG-
JIaCTH npaBa, a HapO4YHTO Y JOMEHY HEeMHCaHOI, TO jecT oOHuYajHOr mnpasa.
Meby cneun¢dpHYHHM HMHCTHTYTHMA NPABHOr KapaKTepa KOjH Cy HOJOOHH 3a
H3y4YaBale YV Be3H ca yTHllajeM Busanra, moryhe je H3ABOjHTH mpaBo mnpeue
KYTIOBHHE, NOINTO je OBO NHTae MOoCeGHO TPETHPAHO Y jYrOCIOBEHCKOj mpas-
HOj JNMTepaTypH, a Takobe M y HCTOPHjCKMM H E€THOJOILUKHM panoBHMa, OX
KOjHX cy Heku H HoBHjer maryMa (Hukona IlaBkoBuh, Iletap CrojaHoBHE,
Mumh).

JBa ri1aBHa MHIIUBEHA CY KapaKTEPHCTHYHA 3a jYIOCIOBEHCKY JIHTEpa-
TYPY O OBOM MNHTalky — jeJHO IIpEMa KOMe NpaBo Npeye KyNOBHHE HMa CBOje
NOpeKJIo, Mpe cBera, y BH3aHTHjckoM mpaBy (C. HoBakoBuh), H apyro koje
TOMe NpaBy NpHIHMcyje ayToxToHe eiemeHTre (Mmwmh). YV wianky je paspa-
beHo y oxgpebeHOj MepH M jegHO M Opyro MHLUbewe. MebyTuM, HenaBHa Ay-
6ba HCTpakuBalba Y BE3H Ca OBHM IIMTalkeM YKa3yjy Ha TO Aa ce NpaBo
mpedye KYTOBHHE IOjaBWIO Ha ofpebBeHOM cTemeHy eKOHOMOKOT ¥ JpYIUTBEHOr
paspoja u3BecHor Gpoja arpapHHX ApPYIUTaBa, TaKO Ja Ce OHO HE MOXKEe CMa-
TpaTH crielHGHYHOM MHCTUTYLHjOM jemHor wm apyror Hapoaa (H. IlaBkosuh).

ITpuMepH yTHIIaja BU3AHTHjCKOT IpaBa TPETHPaHH CY H Y OIMITHjeM CMH-
CIIy, TO jecT Kpo3 KoAHQHKALHjy M KPo3 HMHCTHTYTE OOMYajHOr mpaBa Kao
nmenoBa Behux cdepa perynucama. HajBehu 6poj TakBux mpHMepa HabeH je
Vv JIMTEpaTypH O LIPHOIOPCKOM OOHMYajHOM IIPaBy, Kao H O mmcaHoM rpabas-
ckoM H kpuBuuHOM mpaBy (II. CrojanoBuh, Sufflay). C THM y Be3u clioMHIbe
ce M 3aJpyra Koja je mpeAcTaB/bajlla PH3HHIY OOHYajHONPABHHX NpPaBHIA, Tj.
HeIMCaHor Npasa.

Avyrop naje u npumepe u3 obGnacTH KPHBHYHOI mnpaBa (ofceljale HOcCa
Kao Ka3Ha npeaBubeHa cpelibOBEeKOBHHM koaMdukanmjama, kao wmro je Hy-
LIaHOB 3aKOHHK) IJe je YTHIaj BH3aHTHjCKOr IpaBa CBakaKO IPHCYTaH.

Vrnora llpkBe je Takobe 3HauajHa y HpeHOLIEHY BH3aHTHjCKOr VTHIIaja
M Y IMHCaHO H Y OOMYajHO MPaBO jYTOCIOBEHCKHX 3eMasba. LIpkBeHH NpaBHHUILIH,
MpenMcHBaYd H MPEBOMMOLH BH3aHTHjCKHX NPAaBHO-LIPKBEHHX TEKCTOBAa YBEJH
CY YV CpIICKe HHCTHTYLHje AYX PHMOCKOT M, Ha Taj HauyMH, BH3aHTHjCKOI IIpaBa.
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