UDC 930.85 (4—12) YU ISSN 0350—7653
ACADEMIE SERBE DES SCIENCES ET DES ARTS

COMITE INTERACADEMIQUE DE BALKANOLOGIE
DU CONSEIL DES ACADEMIES DES SCIENCES ET DES ARTS
DE LA RS.F.Y.

INSTITUT DES ETUDES BALKANIQUES

BALCANICA

ANNUAIRE DE L'INSTITUT DES ETUDES BALKANIQUES

XX

BELGRADE
1989

$0¢o

BALCANICA XX, Beograd 1989, 9—453.



UDK 930.223.2(497.111):809.435-73(093)
Original Scholarly Work

Aleksandar FOTIC

Institute for Balkan Studies
Belgrade

TAPUNAME ON VAKIF LANDS — CONTRIBUTION TO THE
OTTOMAN DIPLOMATICS

Classifications and divisions of documents accustomed to
Ottoman diplomatics treated only those documents which came
from, or were addressed to central and local administrative
governments. The official documents of private origin were con-
sidered only if they belonged to this second grou%.l These clas-
sifications did not cover the official documents which regulated
relationships between persons with private attributes (the fact
that some of the subscripted individuals had been of high
official rank did not have importance for the form or content
of the document).

This particular group of documents consists of various
types of contracts (cakd), title-deeds (tapundme), certificates
(tezkire, temessiik), regarding rentings accquisitions, sales, bills,
recegts acknowledging debts or paying debts etc. The majority
of them is of modest historical value. But, the tapundame, on the
basis of its significance, belongs to documents which deserve
attention and treatment. They might offer informations of general
value — for the history of agrarian and feudal relations, taxes,
the manner of disposing the vakif lands, and local significance
— for the history of regions with its specifics, historical geo-
graphy, onomastics etc.

This line of thoughts drope me to make an analysis of a
certain type of the tapundme — the one which was given for

. 1 L. Fekete, Einfiihrung in die osmanisch-tiirkischen Botmassigkeit
in Ungarn, Budapest 1926, B. HeaxkoB, Ocmanorypcka Ounsomaruxa u
naneozpagus, 1, Copus 1966; M. Guboglu, Paleografia si Diplomatika
Turco-osmana, Bucurest 1958; V. Stoyanow, Die Entstehung und Entwicklung
der osmanisch-tiirkischen Paldographie und Diplomatik, Berlin 1983.
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the vakif lands. Its function and diplomatic characteristics do
not distinguish much these tapus from the tapus given for the
other types of the miri lands.

The tapundme was a document of private-legal character.
In written sources it could be found as: tapu, tapuname, tapu
tezkiresi, tapu temessiiki, tezkire, temessiik.2 In essence it was a
certificate of paid tax called tapu (resm-i tapu, resm-i tapu-y
zemin, tapu-yi misil), and ipso facto, a certificate of the right
to “use” (tasarruf) the piece of the limited land named in the
paper. The tapu tezkiresi was issued by landowner (sahib-i arz
i.e. timdr and zecdmet holders, emin for the hdass estates, miite-
velli for the vakif lands) on a particular paesant’s request.

The payment, in fact, was nothing but a fixed rent paid
in advance (icdre-i mucaccele). With the tapu payment, the paesant
acquired the night of life “usage”, of course, if he fulfilled certain
conditions i.e. the obligation to pay yearly dues and taxes, or
a rent (icdre-i mu'eccele).® From that point of view, the tapuname
was essentially specific contract — there were obligations on
both sides to be fulfilled (s@hib-i arz’s to the miri lands, and
the tasarruf holder’s to the Empire and to the landowner),
because, in contrary, the tapu would had been annuled.

The relationships between landowners and recdyd, the con-
ditions of tasarruf, the type of land which might be or must
be let on the tapu, as well as the right on the tapu itself (hakk-1
tasarruf), were all regulated in detail by the only real landowner
of miri lands — sultan, by his regulations and law-codes (kanins,
xdnfinndmes).*

Besides tapundmes themselves, the function of tapundme
given for vakrf lands, the right of miitevelli and the obligations

* In literature can be found thought, based on the sicills of Sofia,

that the document which was given on vakif lands was temessiik, but
not tapuname (B. Myraduuesna, Azrgagmure otHowenus @ Ocmancxara
umnepus npes XV—XVI e, Codus 2, 203—204). But, the comparison
of not so small number of various kinds of tapundmes leads to the
conclusion that the term temessiik was only one of many terms equally
used with same significance — tapuname (every tapundme was understood
as temessiik, but not contrary).
. . % Uskiib ve Selanik Kanunu (1568—9) in: O. L. Barkan, XV ve XVI
inci Asrrlarda Osmanlr Imparatorlugunda Zirai Ekonominin Hukuki ve
Mali Esaslarr, 1, Kanunlar, Istanbul 1943, 299; »Osmanli Kanunnamelerie,
Millt Tetebbular Mecmuasi, 1 (1331) 70; H. A. R. Gibb — Harold Bowen,
Islamic Society and the West, vol. 1, part II, Oxford 1957, 166.

. ¢ Barkan; Osmanli Kanunnameleri, MTM, 1 (1331) 49—112; H. Had-
begi¢, Kanunnama sultana Sulejmana Zakonodavca, Glasnik Zemaljskog
muzeja u Sarajevu, nova serija, IV—V (1950) 295—382; 3akon 3a 3emsTa
or 1609 r. in: T. I'bABGOB, Typcku uU360pu 3a UCTOPUSTA HA NPABOTO &
Bvaapcxure 3emu, 1, Copms 1961, 128—201, etc.
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of mutasarrif could be best seen in quoted kdnfins and kanan-
ndmes, fermdns, fetvas of seyh iil-isl ms and miiftis, kazis
register books, hiiccets, miilkndmes, vakifndmes, and some nar-
rative sources which treated timdr system and the causes of
the decay of the Empire. In the kanéins and kanoinnames one
could find the difference between wakif and sipdhi lands made
by Central government. The miitevelli’s authority and right on
land were broader than sipdhi’s. The essential difference was
evident in: 1) miitevelli’s right to overrule the transaction done
by his precendent if the tapu had been let on a lower payment
than usual, and 2) the r;iﬁt to return escaped recdyd without
any time limit. The sipdhi’s rights, on the other hand, were
limited in both cases.® Tasarruf holders on vakif lands were
more closely connected to the land by releasing some taxes
as, for example, cavariz-i divaniye ve tekalif-i corfiye® The
privileges of vakif estates exactly show the importance of vakifs’
economic life for the development of the region, as well as
religious and educational. The accent here was on their general
soaial importance, and not the fact that they had been donated
to the meritorious individuals.

The tapuname itself did not need to be registered or verified
by kazi. But, becouse of a number of possible complications,
there were claims for exact transcript in the sicill, and more
often, claims to the certificate from kdzi (hiiccets, temessiiks).?
That was the way of confirming its autheticity. As the regulations
were provided by the law-codes, the negative reflex of disregard-
ing the statutes, in complete could be seen in sicills. Tapunames
were submitted as a trustworthy proof at Sacred tribunal in
numerous sale-acquisitions, donations, interferings on property,
reclamations and not realized duties — between tasarruf holders
themselves, as well as between tasarruf holders and sipdhi or
miitevelli®.

The diplomatic analyse of the tapuname on vaxif land points
at a certain form which was in life until the middle of 19.
century. Later on, it was transformed into printed formular
which totally changed its shape.

3 »Osmanli Kanunnamelerie, MTM, 1 (1331) 95; Gibb — Bowen, vol.
I, part II, 247; 3akon 3a 3emara or 1609 r, in: I'sanGos, 143
¢ Ferman to the kazi of Manastir from 1635; in: Typcxu Ooxymentu
3a ucropujara Ha maxedoHcxuor Hapoo, cepuja 1, Tom II, Ckomje 1966,
Doc. No. 258.
497 ; 93/1 Mujié, SidZili mostarskog kadije, 1632—1634, Doc. No. 405, 406,
¢ Muji¢, Doc. No. 174, 186, 194, 240, 306, 308, 339, 381, 432, 500 etc;
;-154 On453.n, Ankara'nrn Iki Numarali Ser'iye Sicili, Ankara 1974, Doc. No. 49,

682 etc; Typcku OOKyMeHTU..., uja 1, tom I—IV, Cxomje
1963—1972, a lot of examples. cepnj I
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External characteristics:

Tapundme were original documents, written on paper, approx-
imately 14x20 cm. The type of handwriting was divani combined
with rikca.

The signer of tapu, miitevelli or his agent, usually put his
seal (miihiir) on the back, but the seal was not compulsory part
of the document.

Internal characteristics:

Tapuname let on the vakif lands were written in established
form. Some terms and phrases were compulsory elements, but
some of them could be omitted without changing tapu’s principal
content.

The tapu tezkiresi could be divided in following parts:

. Temcid (dacvet) — invocation
Nakl (iblag) — narration
Transaction '

. Suriit — conditions

. Clausula prohibitiva

. Tacalim — instruction

. Tarih — date

. Imza — signature

PNV A WN =

. As on the majority of the ottoman documents, the invoca-
tion was: ¢ .It was put on the very top of the paper.

After blank space, from the middle of the paper began: the
text of tapu, directly with the introduction to the nakl:

a phrase well-known from many various types of ottoman docu-
ments.

Nakl gives the exact location of the object of the transac-
tion and explains the reasons for the issue of tapuname. The
name of the vakif and of vakif's village, as well as the complete
boundaries of the estate, were all the obligatory components of
narratio. Besides the name of the vdki:f there were characteristic
attributes together with the pray (duca):

o .“;;&(Q&U’JJ‘O‘E‘:‘.:‘Z? ) o0 od”ii‘,f”’o PR

»The deceased and whose sins are forgiven«, sometimes »whose
home is Eden«, or »let him rest in peace«.
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The field (vineyard, uncultivated land etc) was in the
boundary, . 4 JRORYE 2 Las of mentioned vaszs village. The size

of the land and the exact continuous limits, Jeete 9y A from all
fours sides clearly and undoubtly determined it. One tapuname
could be let on more than one field, if they were given to the
same man. In that case, the reasons of letting and the complete
boundaries for each one of them particularly, had to be cited.
Sometimes, the land could be determined only by its name — if
that was sufficiently precise.

The second but not less important part of the nakl was
the couse of issuing the tapu tezkiresi. The law-codes strictly
determined which kind of land could be let on tapu. The accord-
ance with law was reflected in tapundme in the expression:

03 Ayl G ol

Which causes were permitted by law regulations? It was explic-
itly forbidden the neglect and uncultivation of the arable land
— becouse that was considered as a great loss for the vakidf. If
the land was left uncultivated for more than three years, it had
to be let on tapu to the other paesant. After matasarrif’s death
the estate passed to his sons without tapu payment, even if they
had been under age. If he left no son as a heir, before all other
possibly interested persons, the priority of claim was given to
close family relatives in strictly regulated order and with priv-
ileged pay for tapu. All others were obliged to pay full amount.?
Very important condition, which legalized the sale, inheritance
or any other transaction, was the landowner’s permission (i
this case miitevelli’s) for the transaction — becouse that ment
new tapu payment!®. If the landowner did not respect those
provisions, he could be persecuted by the kdzi, which could be
seen clearly in sicills.!t And if that legal neglect took wider prop-
ortions, the sultan himself interfered protecting the recaya':.

The reasons for letting on tapu were evidently very import-
ant. They were written in the document according to the above-
mentioned conditions:

cee o._‘,,gu,| w&ll, ‘J»m—
oooo%.‘,ﬁ J’l‘,-
I TN PICFSCRNC DU S
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* »Osmanh Kanunnameleri«, MTM, 1 (1331), 65, 76—77; Gibb — Bowen,
vol. 1, part II, 239.
10 3aKkOH 3a 3emsta or 1609 r, in: I'sABGOB, 129.
11 Se footnote 8.
12 N. Filipovié¢, Carska zapovjest Be3aretu, GZM, nova serija, IV—V
(1950) 285—294.
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or, as simply handing over (tefviz) the right to »use« the holding
to the other for agreed sum.

Besides the name of the new rmutasarrif came the attributes
often used in legal documents, such as: sdhib iil-huratf, bacis-i
tezkire etc.

The term resm-i tapu was not always quoted in literally.
Obviously, it was understood simply by the mentioning of the
sum. That paragraph, and that also happened sometimes, could
be omitted tot:ﬁy gy not quoting even the amount itself.

The validity of the document and the competence of miite-
velli to issue the tapu were inevitably accentuated by the phrase:
supon my authority of tevliyet«.

The terms tefviz (handing over) and tefevvuz (taking posses-
sion of a thing handed over) were characteristic obligatory parts
of the tapuname. They showed the only legally possible transac-
tion of miri land. That kind of the land could not be sold as
private property (miilk), but the right of using it could be
transfered:

..oo_.',*' ”" "?"6.’--.0

cre 0w oAb g eyl g

Suriit were indicated as the part of the tapuname in which
the mutasarrif was obliged by miitevelli to the fulfillment of the
conditions legally established for »using« the land in question.
In fact, legally it was. considered as the payment of periodical
rent (icdre-i mu'eccele). The due of the »tithe« (césr) was one of
the most frequent obligations. As long as the conditions were
fulfilled, »the land could have been enjoyed as purchased prop- .
erty«, which ment »in the manner he wishes«:

eliice clle pgipap L oandel gl g 10l g 1 Y 4y )le

o ankl Gr g e Ly LainS ) !

Depending on the type of the land or the right of the vakif,
the conditions were heterogeneous. It could be yearly paid amount
whether it was determined as »instead of the tithe« (cisr bedeli),
or not. But, it was underlined that the paying must be handed
in fixed price and at once — maktiic.

The surait were closely connected with the clausula prohibi-
tiva. As long as the mutasarrif was fulfilling the conditions, »no
one, even not the vakif authorities, had right to interfere and
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disturbe his right to enjoy the land«. »That was the reason wh:
this paper (tapundme) was issued as certificate (temessiik)«:

o
. . - g . 2 'o L
g i) core) Seleyl gl ad S o 5

) Oh.,’J,h...iSM “.i,.,
The text of the tapundme ended by the instruction (ta‘dlim)
which indicated its legal!mi»ower. The existance of the identical
phrase in hiiccets and similar certificats verified by kazi, put the
tapuname on the same level with them, although they were not ve:-
ified and registered by the court. The tapu tezkiresi itself was

legal proof of the tasarruf holding. sLet it be shown when circum-
stances require«:

co el plviel ol leRalacdy o0 e
In terms of diplomatic analysis, the date (tdrik) did not show

any sgecifics.

The signiture (imzd) was more or less skillifully symbolized.
It always belonged to the person which issued the tapuname: the
miiteve?;i or his agent (kdim-makam, vekil), using the phrase:

P eyl yidl ce e 3l
The privileges of the vakif estates could be seen also in the
miitevelli’s right towards the acts of his agent. According to the
fetva of seyh iil-Islam Ebussu‘iid, the miitevelli could annul the
tapu if his vekil had let it for lower price. According to the fetvd of
seyh iil-Islam Yahya, in the same kananname, that right was not
given to the sipahis.

The significance of mim, the letter which was put at the
end of the signature, between all its possible meanings as abbrevi-
ation, here was considered as temme (the end).

The proper expression of the tapundme certainly could not
be get throw its separated and particularly analysed parts. That
was the reason of presenting, as example, one characteristic
tapundme on vakif land.

The diplomatic analysis of the tapundme on vakif lands
indicates one simple and commonly used pattern. That pattern,
with small modifications, was also present on the tapunames on
the other types of the miri land. Schematic phrases, administrat-
ive style and clearity of expressions were adapted for practical
use and function of ordinary, but very important — certificate.

13 »Osmanh Kanunnameleri«, MTM, 1 (1331) 94—95.
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TAITUJA HA BAKVY®CKY 3EMAY — ITPHAOT OCMAHCKOJ
AHIIAOMATHIIH

Pe3ume

AxTH TpPHBATHHX AHLA CYy PETKO Pa3MaTPaHH Y OCMAHCKOj AMIIAO-
MaTHUM HAKO IHXOBA MCTOPHMJCKA BpPEAHOCT HHje 3aHeMapauBa. Tammja
UPCACTaBAA HCNpaBy NPHBATHONMPABHOIr KapaKTepa KojoM ce mnorspbyje
naahamwe Aa)kOHHe 3BaHe resm-i tapu, a CaMHM THM H NpaBO IPHTE)KaBaHa
oApebene 3emae. Tanujy H3Aaje ,rocnoaAap 3emme” (sahib-i arz), Tj. cma-
Xifja Ha THMapy H 3eaMeTy, eMHH Ha XaCy a MYTeBeAHja Ha BaKY(CKOj
3cMAH. AMNAOMAaTHYKA aHaAM3a BaKydCKe TanHje yKasaAa je Ha JeAaH
jeAHoCcTaBaH M omuTekopuiuhieH oGpa3all, MPHCYTAaH H KOA TamHja Ha Apyre
BpCTE MHPHjCKE 3eMMd€, V3 MaAe H KapakTepHcTHuHe u3MeHe. CyBonaphe
Jpase, aAMHHHCTpaTHBHa ¢opMa M jacHoha H3pa3a HpHAArobeHH CYy Ha-
unHY ynoTpebe, 1eHOj QVHKIOHjH OOHYHE aAH BeoMa BaXKHe — noTepode

Tanuja Ha BaKypcKy 3eMdy OH ce MOraa pa3AOKHTH Ha caeAehie
Acaose: 1. temcid (uuBokauuja), 2. nakl (Hapanmja), 3. tefviz m tefevwuz
(ngeuoujeu,e npaBa TmpHTe)XaBamwa), 4. surut (ycaoBu), 5. clausula pro-
hibitiva, 6. talim (ynyrcrBo), 7. tarith (AaTtyM) H 8. imza (notmuc). Y YAaHKY
CY LHTHpPaHH H o0O0jalllleHH HajKapaKTepHCTHYHHjH W3pa3H.

ITpesod OoxymeHta:

On!

Pazror mucamy mMcMeHa je caeachu: Y ceay Mupujesy, jeanom oa
ceaa GeorpaAckux Bakyda GaakeHonouuBller Jaxjaan rasu Mexmea-name,
1laAa3H ce HHBA OA TNPHOAMXKHO Aecer AaHa [opama], koja je y mnormy-
HocTH oMmebeHa: c jeAHe crpaHe EMHp-ueAeGHjHHMM BHHOTPAAOM, C jeAHE
ctpaHe XacaH-OELUIMHHM BHHOIDAAOM, C jeAHe cTpaHe AAaMOBOM HHBOM
u jaBuuM nyteM. Beh Aecer roauHa je mycra u 3aHemapeHa. Ilomrro je oA
CYATaHa CTHTAO Hapebeme Aa ce OHa ofGpabyje M uyBa, a OA 4YacHOI
ulepHjaTa AaTa A03BOAA 3a NPEHOC, Y CKAAAY Ca MOjHM IIpaBOM TeBAHjeTa,
NnpaBo INpHTe)XaBaiba IOMEHYTE 3eMAe€ MNpeHeceHO je 3a 500 axuu Ha
uabujy Mycrada-uerebujy, comncrBeHHKka oBor mucMmeHa. Ilomro je cmo-
MEHYTH NPHMHO MpPEHOC H Ipey3eo HWHBY, Aa GM MOrao Aa je HpHTEKaBa,
0A CTpaHe BaKyda je 3aTpakHO TalMjCKy TecKepy H ja caM MYy OBEpPHO
oBo nHcMeHo. CBe AOK Ha CTapH HauHMH Bakydy mnpeaaje H ypydyje
OA TMPOM3BOAA ca NOMEHYTe IHBE, OHAa je HEroBa KynheHa HMOBHHA.
HHMKO APYrM He OM OMETao NIpHTe)XaBale, HAMHCAHO je OBO INHCMEHO Kao
temecyh [NOTBpAa] M NMOTOM MpeAaTO H IOAOXKEHO Y PYKY IOMEHYTOr
Mycrtada-ueaebuje. Y cayuajy morpeGe Heka ce NOKaxe Kao Aoxa3. Ha-
MUCAHO V TIOCAEAH0j AEKAAH IIOINTOBAHOT IIEBAAR XHAAAY CEABMAECET
rpehe roaune [29. V — 7. VI 1663].

VGorn XacaH, onyHomolieHHK MyTeBeAaHje, M [cBpuierax]
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